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BERGER, Justice:



In this appeal we consider whether a land developest comply with Kent
County ordinances enacted after the developer bébgaGounty’s approval process
and after the developer had expended substantie suconnection with the planned
development. The Court of Chancery rejected theldper’s three arguments. It held
that the statute the developer relied on does ne@it€ a “safe harbor,” and that the
facts do not support the developer’s claims otagksights or equitable estoppel.
Applying settled principles of statutory constrocti we conclude that the developer
does not have to comply with the new ordinancestsz it satisfied the statute’s six
month requirement. Accordingly, we reverse withexddressing the developer’s other
arguments.

Factual and Procedural Background

In 2004, Chase Alexa, LLC agreed to purchase aaté&parcel of land in Kent
County, Delaware, to develop as a residential sigkidn called Winterberry Woods.
In May 2005, Chase Alexa submitted its first corigedpn and held a preliminary
conference with Kent County land use officials. eTdeveloper also took steps to
obtain sewer and water service. During the nextnb@ths, Chase Alexa met with
land use planners, closed on the property, andvaaidus fees and other expenses
totaling more than $700,000. In March 2006, Clidsra submitted a revised concept

plan and held its second preliminary conferenneluly 2006, the developer submitted



its application for preliminary subdivision planpapval to the Kent County Planning
Office. In September 2006, the Regional Planniogn@ission considered a Staff
Recommendation Report and then voted to approvprélninary plan.

While Chase Alexa was moving forward with its deyehent plans, the Levy
Court was in the process of amending its land ases.| On June 13, 2006,
Commissioner Banta introduced four “Adequate Pulblacilities Ordinances”
(APFOs) “intended to ensure that essential pulalalifies needed to support new
development meet or exceed the Level of Servicedstals established [by the
APFOs].* The APFOs addressed central water, emeggeedical services, school
capacity, and traffic. The new ordinances werectthat various times between
October 2006 and March 2007, but they provided thay would be effective
retroactively to the date on which they were introed.

Chase Alexa was aware of the new ordinances, betigved that the APFOs
would not apply to the Winterberry Woods developmeén April 2007, shortly after
County officials advised otherwise, Chase Alexadfithis action against Kent County
Levy Court, Kent County Regional Planning Commissiand their memberfs. The

developer also continued to obtain approvals nesaalékk its final subdivision plan.

'Appellant’'s Appendix, A-085.

Appellees are referred to collectively as Kent Gpexcept where the context requires distinctions.



The trial court noted that, if Chase Alexa’s pasitivere correct, it would have been
ready for final subdivision approval in early 2008. April 2009, the Court of
Chancery decided cross-motions for summary judgmedator of Kent County. This
appeal followed.
Discussion
Chase Alexa argues that, under Kent County Cod#/81¥(D), it should not
be subject to the APFOs because it filed its piakny application within six months
of its preliminary conference. The statute preeidn relevant part:
§ 187-17. Preliminary conference.
A. Before undertaking the preparation of a majdadsvision plat,
the applicant shall consult with the Commissiotiéfdo discuss
. . . Site-specific planning opportunities and ¢omats, . . . and to
determine the zoning regulations and other requergsirelating
to or affecting the proposed subdivision . . . .
B. The applicant for a subdivision is encouragedlso consult

with the Kent County Public Works Department, thenK
Conservation District, the Delaware Departmentrmain§portation

C. The purpose of these consultations is to ab@shpplicant by
furnishing information and advice, expedite thel@ppon process
... and promote the best coordination betweerplues of the
applicant and those of the Kent County ComprehenBlen and
other public agencies.

D. The preliminary application must be submitted within six
months of the preliminary conference meeting or another



preliminary conference will be required and the project must meet
all current standards.®

Chase Alexa argues that the plain language of 8178D) protects a project
from having to comply with any changes in statatesegulations after the date of the
preliminary conference, as long as the prelimingpyplication is filed within six
months of the preliminary conference. If the pnahiary application is not filed within
six months, then, and only then, “another prelimiranference will be required and
the project must meet all current standards.” rAli&vely, if the statute is deemed
ambiguous, Chase Alexa says that its interpretatimuld prevail because ambiguous
zoning laws must be construed in favor of the lanur.

Kent County argues that the developer’'s readingslda an absurd result
because it deprives “the [Regional Planning Comiomsand Levy Court of their
discretion to adopt progressive zoning regulatioribe public interest and apply them
to applications pendingheir review” at a later stage of the approval prodess.
addition, Kent County contends that the statuteishnot be construed to provide a
safe harbor by its silence. Section 187-17(Dpst#tat applicants who do not submit
a preliminary plan within six months of the prelirary conference will have to start

anew and will be subject to any laws that may &fkect in the interim. The statute

3kent County Code § 187-17 (Emphasis added.).

“Appellees’ Answering Brief, 27.



does not expressly provide that applicants who theetix month requirement will not
be subject to any new laws. Kent County saysdbatts should not draw inferences
based on the statute’s failure to address thistpoin

The rules of statutory construction are designeastertain and give effect to
the intent of the legislators, as expressed insta¢ute’>  First, the Court must
determine whether the statute is ambiguous, bedéusés not, then “the plain
meaning of the statutory language contréls.” Tadut that the parties disagree about
the meaning of the statute does not create ampiguRather, a statute is ambiguous
only if it is reasonably susceptible of differentarpretations.

We conclude that § 187-17(D) is plain and unamhiguolt requires that the
preliminary application be submitted within six ntlos after the preliminary
conference. The statute goes on to address tiseqoances of failing to meet the six
month time frame. Applicants in that category matéend another preliminary
conference, and their projects must meet all custamdards. Because the statute only

requires applicants who miss the six month deadbnattend another preliminary

®Mayor and Council of Wilmington v. Dukes, 157 A.2d 789, 793 (Del. 1960).
®Director of Revenue v. CNA Holdings, Inc., 818 A.2d 953, 957 (Del. 2003).
"Centaur Partners, IV, v. National Intergroup, Inc., 582 A.2d 923, 927 (Del. 1990).

8lbid.



conference and comply with current standards]livies that applicants who meet the
six month deadline need only comply with the stadslan effect at the time of their
preliminary conference.

Read any other way, the statute would not makeesdhsgll applicants have to
comply with current laws, then the last phrasehefdtatute — “and the project must
meet all current standards” — is surplusage. “[M§oin a statute should not be
construed as surplusage if there is a reasonabkgraation which will give them
meaning, and courts must ascribe a purpose to gheofl statutory language, if
reasonably possiblé.” Kent County does not offeingerpretation of the statute that
explains the “all current standards” language.

Even if the statute were deemed ambiguous, Chas@Alinterpretation would
prevail. Statutes must be construed as a whoeewiay that gives effect to all of their
provisions and avoids absurd restfits. If possiiguably conflicting provisions
should be harmonizéd. Finally, as noted abovehédie are two reasonable

interpretations of the statute, the interpretatiat favors the landowner controfs.

®Oceanport Industries, Inc. v. Wilmington Stevedores, Inc., 636 A.2d 892, 900 (Del.1994)(Citations
omitted.).

19 evan v. Independence Mall, Inc., 940 A.2d 929, 933 (Del. 2007).
Ygatev. 0.0673 Acres of Land, 224 A.2d 598, 602 (Del. 1966).
12Mergenthaler v. Sate, 293 A.2d 287, 288 (Del. 1972).
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The process of obtaining subdivision approval takes, and the Subdivision
and Land Development provisions of the Kent Co@dge address timing issues. At
the beginning of the process, there is the six moaquirement at issue here. The
preliminary application must be submitted withixx shonths of the preliminary
conferencegr there must be another preliminary conference lamgtoject must meet
current standards.  If the Regional Planning Cormsimiisapproves a preliminary plan,
that approval is valid for 18 months, and planstbesapproved by the Levy Court
and recorded within 24 months of preliminary appitd¥ Finally, construction must
begin within five years from the date the plan wesrded?® If a landowner fails to
begin construction within five years, the plan musteviewed, and it must be found
to comply with then current standards. In sharspecific points in the development
process, if the landowner has not taken the redsiteps, the landowner must obtain
a new approval and be subject to any new laws.

We are not unmindful of the requirement in § 187FR)4which provides that,

at the end of the process, the Levy Court “shalldetermine the plan’s consistency

13kent County Code § 187-17(D).
14Kent County Code § 187-21(F).
1>%kent County Code § 187-14(B).

%kent County Code § 187-14(G) (2).



with applicable codes and regulations of the Catinkent County urges the Court
to read this provision as requiring the Levy Cdartompare the plan to the laws in
effect at the time of the Levy Court’s review. Blug statute says that the Levy Court
shall determine whether the plan is consistent Wagiplicable” codes, not current
codes. This provision can be harmonized with therand use statutes by reading
“applicable codes” to mean the laws that goverrtetha time of the preliminary
conference, when the process began. Becauss thieasonable reconciliation of the
arguable conflict in the statutes, and becausedrk the landowner, if the statute were
deemed ambiguous we still would adopt Chase Alexéespretation.
Conclusion

Based on the foregoing, the judgment of the Cdutttmncery is REVERSED

and this matter is remanded for further action esoadance with this decision.

Jurisdiction is not retained.
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